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This article aims to help readers to understand the conceptual link between supported
decision making and legal capacity and how this is influencing the development of
practice. It examines how the concept has been defined as: a process of supporting a
person with decision making; a system that affords legal status; and a means of bringing a
person’s will and preference to the centre of any substituted decision-making process.
The conceptual link between supported decision making and legal capacity is explored by
outlining three conceptualisations that are influencing the development of practice. It is
important to understand the difference between supported decision making and support
with decision making. Both involve offering support to a person who is unable to navigate
decision making independently. However, the key difference is whether or not the
process results in greater legal capacity for the individual. Additionally, supported
decision making requires the development of legal mechanisms that legitimise the
interdependent nature of decision making and the concept of shared capacity. By having a
greater understanding of the conceptual foundations of supported decision making,
practitioners can engage in more focused evaluation of proposed new law reform and
practice. Research will be vital in understanding how supported and substituted decision
making could coexist and how mental capacity could be assessed in this new decision-
making paradigm. If a more substantial theory of practice can be developed, supported
decision making has the potential to empower and enrich the lives of people with
cognitive disabilities, both in Australia and all over the world.

Keywords: supported decision making; legal capacity; support with decision making
and practice

This article explores the development of supported decision making, firstly in Canada and

then internationally in human rights law, as an idealistic and enigmatic concept. It delves

into how the concept of supported decision making has been defined in Australia and

evaluates the conceptual link between supported decision making and legal capacity.1

The article highlights the important distinction between support with decision making

and supported decision making. Understanding the difference between these two concepts

will assist in the design and evaluation of supported decision making practice. If a more

substantial theory of practice, informed by evidence, can be developed, supported deci-

sion making may have the potential to empower and enrich the lives of people with cogni-

tive disabilities both in Australia and all over the world.

*Correspondence to: Michelle Browning, The Living with Disability Research Group, School of
Allied Health, La Trobe University, Bundoora, Victoria, 3086, Australia. Email: mjbrowning@
students.latrobe.edu.au
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Supported decision making has been introduced in Australia as an alternative to tradi-

tional adult guardianship (Carney, 2012) within the context of growing recognition that

guardianship legislation has become outdated (Chesterman, 2010; NSW Legislative

Council Standing Committee on Social Issues, 2010; Victorian Law Reform Commission,

2012). Legislation such as the Victorian Guardianship and Administration Act (1986) has

been criticised as having “an air of paternalism that sits uneasily with modern-day con-

ceptions of the rights of people with disabilities” (Chesterman, 2010, p. 61). Supported

decision making has also been discussed as a “conceptual and practical bridge” (p. 432)

to better realising the rights of people with disabilities in the context of mental health leg-

islative and policy reform (Gooding, 2012). Alongside these reflections, supported deci-

sion making has been discussed in the context of the National Disability Insurance

Scheme, as the means by which people with cognitive impairment can be supported to

remain in control of their own financial packages and individualised support (ACT

Disability, Aged and Carer Advocacy Service, 2013). Linked to these significant issues, it

would be difficult to dispute the future importance of supported decision making in

Australia. Therefore, it is important for practitioners to become familiar with the concept

and its origins in Canada more than 20 years ago.

Idealistic Vision

Supported decision making has its origins in Canada, stemming from a movement that

was driven by a specific purpose and idealistic principles. In the early 1990s, disability

organisations in Canada conceived of supported decision making as a way to overcome

the barriers that prevented people with intellectual disabilities from being self-determin-

ing citizens. It was seen to be a way to remove legal barriers created by issues of compe-

tency, which prevented people with intellectual disabilities receiving individualised

funding (Bach, 1998). In particular, these organisations objected to the removal of an

individual’s legal right to make decisions (legal standing) through the appointment of

guardians and financial administrators (Gordon, 2000). The aim of supported decision

making was to provide people with intellectual disabilities with the necessary support to

make decisions and communicate their choices (Bodnar & Coflin, 2003).

The first clearly articulated principles of supported decision making were written by

the Canadian Association for Community Living Taskforce in their report on Alternatives

to Guardianship in August 1992. The taskforce proposed supported decision making as an

alternative conceptual framework for decision making that challenged the belief that per-

sonal autonomy could only be expressed independently.

The proposed supported decision-making model was based on a number of assump-

tions and principles including: (a) all adults have a right to self-determination and the

right to make decisions affecting their lives with the support, affection, and assistance of

family and friends of their choosing; everyone has a will and is capable of making

choices; (b) a cornerstone of supported decision making is the existence of a trusting rela-

tionship between a person giving support and a person receiving support; and (c) the law

must not discriminate on the basis of perceptions of a person’s capacity or competence.

These principles challenged traditional views about autonomy and capacity by seeking

recognition of the interdependent nature of decision making. They rejected the assess-

ment of an individual’s competence (mental capacity) and recommended instead a move

toward assessing whether the decision making process had been competent.

These original principles proposed by the Canadian Association for Community

Living were refined over time and in 1993, 1996, 2000, 2003, and 2008 supported deci-

sion making was incorporated into legislation in the Canadian provinces of Manitoba,

2 M. Browning et al.
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British Columbia, Saskatchewan, Yukon, and Alberta respectively.2 Supported decision

making gained international attention when it was discussed at the United Nations Con-

vention on the Rights of Persons with Disabilities (UNCRPD).

Influencing Human Rights Law

The UNCRPD (2006) was the first human rights treaty of the twenty-first century. Its pur-

pose, as expressed in Article 1, was to promote, protect, and ensure the full and equal

enjoyment of all human rights and fundamental freedoms by all persons with disabilities,

and to promote respect for their inherent dignity. It has been hailed as “a great landmark

in the struggle to reframe the needs and concerns of persons with disability in terms of

human rights” (Kayess & French, 2008, p. 2). The UNCRPD has 50 Articles, some of

which are of particular interest when considering supported decision making. It was dur-

ing the drafting of Article 12 (Equal Recognition before the Law) that supported decision

making entered into discussions between delegates at the United Nations. Supported deci-

sion making was introduced as the legal mechanism or framework through which govern-

ments could provide people with disabilities with the support they may require to be able

to exercise their legal capacity as required in Article 12.3. Another important section of

the UNCRPD that has heavily influenced the promotion of supported decision making

was Article 5 (Equality and Non-discrimination), which set out the need for governments

to ensure they take steps to reasonably accommodate people with disabilities, to promote

equality, and eliminate discrimination.

Integrating the ideas within Articles 12 and 5, it can be said that just as people with

physical disabilities need a ramp to ensure that they are reasonably accommodated to

access a building, supported decision making is seen as the vehicle to reasonably accom-

modate people with cognitive disabilities to exercise their legal capacity (Salzman, 2010).

Therefore, governments who are signatories to the UNCRPD, such as Australia, have a

human rights obligation to ensure that people with disabilities are provided with the support

they need to exercise their legal capacity on an equal basis with others. As a result, govern-

ments have been encouraged to replace regimes of substituted decision making such as

guardianship, which take away legal capacity, with regimes of supported decision making.

In seeking to implement the UNCRPD, many countries have begun to grapple with the

practice of supported decision making and are finding it to be an enigmatic concept.

Defining Supported Decision Making

Australia is yet to adopt a clear definition of supported decision making, and in the

absence of research internationally (Kohn, Blumenthal, & Campbell, 2013) its practice

remains ill-defined and subject to multiple interpretations. The term “supported decision

making” is used in many different contexts, and it is often unclear exactly what people

mean when they refer to it. Supported decision making is referred to as a process, a mech-

anism, a system, and a framework. The literature suggests it is a process of supporting

people with their decision making, a system that affords legal status, and a means of

bringing a person’s will and preference to the centre of any substituted decision-making

process (ACT Disability, Aged and Carer Advocacy Service, 2013).

In one sense, supported decision making is something that happens as a decision is being

made (Quinn, 2010). That is, it is a process of support directed by an individual (Kerzner,

2011) whose supporter explains issues and interprets the individual’s signs and preferences

(UN Enable, 2006). In this sense, supported decision making is a process that enables some

people to exercise their legal capacity, and thus greater autonomy and self-determination.

Research and Practice in Intellectual and Developmental Disabilities 3
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In another sense, supported decision making is defined as an end that legally recog-

nises the process of supporting a person with their decision making. That is, it is an alter-

native legal regime to substituted decision making (UN Enable, 2006) and a system

intended to replace guardianship (Dinerstein, 2012; Inclusion Europe, 2008). In this

sense, supported decision making is part of a new legal paradigm for protecting auton-

omy, the right to legal capacity (Bach & Kerzner, 2010), and a model that accommodates

deficits in decision-making capabilities (Advocacy for Inclusion, 2012; K€ampf, 2010).

Therefore, supported decision making is both a process and an end, which legally recog-

nises the process of supporting decision making and the legal standing of decisions

reached as part of this process.

In a third sense, supported decision making is the means by which substituted decision

making, whether formal or informal, can be grounded in the will and preferences of the

person (ACT Disability, Aged and Carer Advocacy Service, 2013). In this sense, sup-

ported decision making increases the participation of people with disabilities who are

unable to be supported to make their own decisions, to be central to decision making in

their own lives. Microboards used in the Canadian province of British Columbia exem-

plify this conceptualisation of supported decision making. While they are legal structures

that allow others to manage individualised funding on behalf of the person, they do so in

a manner that places the individual at the centre of every decision and action taken by the

board (Vela Microboard Association, 1997).

In Australia, there has been a lack of clarity in the way supported decision making is

being defined. In the absence of legal frameworks that recognise supported decision making,

some agencies have focused on the development of the process of support with decision

making (Victorian Government Department of Human Services, 2012). Offering people

with disabilities more involvement in their own lives through preference and choice making

is vitally important to their quality of life (Jenkinson, 1993) and should be pursued. However,

it will be important for stakeholders involved in this area to clarify whether the support they

are providing to people in decision making will lead to greater exercise of their legal capac-

ity. Determining when and how the term “supported decision making” should be used, as

opposed to “support with decision making”, will have a significant influence on the success-

ful implementation of this new paradigm in legislation, policy, and practice.

Linking Supported Decision Making and Legal Capacity

In Australia, it is yet to be determined what supported decision making can achieve. The

UNCRPD promoted supported decision making as the means to assist people with disabil-

ities to exercise their legal capacity to the greatest extent possible (UN Enable, 2006).

However, no research has explored the impact of supported decision making on the abil-

ity of people with disabilities to exercise their legal capacity. There is an urgent need to

investigate the link between the two concepts, but in order to conduct this research greater

clarity is required about the way legal capacity is being defined in the context of sup-

ported decision making.

McSherry (2012) suggested that legal capacity has two constitutive elements: legal stand-

ing and legal agency. Legal standing refers to being recognised as a person before the law,

while legal agency refers to the ability to act within the framework of the legal system. The

literature on supported decision making appears to have three conceptualisations of legal

capacity that are shaping thinking about supported decision making, each of which brings a

different aspect to the fore. A summary of how supported decision making has been concep-

tualised according to the continuum and universal approaches can be seen in Table 1.

4 M. Browning et al.
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All or Nothing Approach

The first conceptualisation of legal capacity is the “all or nothing” approach. A traditional

status approach to mental capacity makes the assumption that because a person has a dis-

ability, he or she lacks legal capacity. Gerard Quinn (2010) argued that status-based

assumptions rest on a binary view of mental capacity – “you either had it in toto or you

lacked it in toto” (p. 12). He suggested that mental capacity is not a binary concept and

that people can have varying levels of mental capacity to make different kinds of deci-

sions. This approach to legal capacity, which is characterised as “all or nothing”, is seen

as largely outdated. Supported decision making challenges the notion of mental capacity

being a binary concept and resists the way this model views decision making as autono-

mous. From an all or nothing approach, providing support to people will do nothing to

change their disability status, which is assumed to render them incapable. Supported deci-

sion making is incompatible with this conceptualisation of legal capacity.

Universal Approach

The second conceptualisation of legal capacity is the universal approach. This view forms

when people focus on legal standing more than on legal agency when defining legal

capacity. From this perspective, legal capacity is seen as a universal human attribute

(Dhanda, 2007), which is possessed by all people (Bach, 1998; Bodnar & Coflin, 2003;

Dhanda, 2007). It is a social and legal status that exists independently of a person’s partic-

ular mental capacities or capabilities and “does not reflect an individual’s ability to make

decisions. Rather it reflects an individual’s right to make decisions and have those

respected” (Bach & Kerzner, 2010, p. 18). Legal capacity is seen as a form of legal recog-

nition (Mental Disability Advocacy Centre, n.d.) and a tool that people use to assert them-

selves in the world (Quinn, 2011). From this perspective, legal capacity is about more

than just decision making; it represents what it means to be human (Commissioner for

Human Rights, 2012).

Currently, there is no legislation or policy framework that adopts an approach to

legal capacity that focuses primarily on legal standing. This is because it is a philo-

sophically driven position, embedded in human rights principles that are yet to be real-

ised in practice. There will be a number of implications for the development of

supported decision making if a universal approach to legal capacity is adopted. From

this perspective, a person’s mental capacity is not defined in terms of his or her disabil-

ity, but rather the focus is primarily the social and contextual factors that impact upon

his or her ability to make decisions (Shakespeare, 2006). Therefore, the development

of supported decision making would concentrate on the need to change the cultural

context of decision making for people with disabilities. By focusing on the legal stand-

ing of every person, this approach would hope to counter “the frequent underestimation

of the abilities of persons with intellectual, psychosocial and other conditions affecting

mental functioning. Accordingly, supported decision making enables each individual

to realize his or her fullest capabilities” (Salzman, 2010, p. 181). This focus on socio-

contextual change is seen as the antidote to a system that has been too focused on the

failings of individuals and their disability. This approach tends to align with the per-

spective that sees supported decision making as an alternative legal regime. However,

legal capacity is about more than just legal standing; it also about legal agency, the

person’s ability to act within the framework of the legal system, which is the focus of

the third conceptualisation.

Research and Practice in Intellectual and Developmental Disabilities 5
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Continuum Approach

The third conceptualisation of legal capacity found in the literature is referred to here as

the continuum approach. This approach focuses on legal agency more than legal standing

when thinking about legal capacity. It recognises that a person’s agency or his or her abil-

ity to act within the framework of the legal system is not static but can change over time

and in accordance with environmental factors and personal experience. It is possible to

represent this approach by conceptualising legal capacity along a continuum (Adult

Guardianship and Trusteeship Act, 2008; Advocacy for Inclusion, 2012; Brayley, 2009;

Carter & Chesterman, 2009).

The continuum approach to legal capacity needs to define a person’s ability to make

binding legal arrangements (Victorian Department of Human Services, 2012) and set

standards that allow a person to engage in legal relationships (Victorian Law Reform

Commission, 2012). In Australian legislation, legal capacity usually means that “a person

has sufficient knowledge and understanding to reach the threshold of capacity necessary

to commit to a legal contract or take legal action on his or her own behalf” (Carter &

Chesterman, 2009, p. 4). Thus, from this perspective, not all human beings possess legal

capacity and a person can be declared incompetent (Dhanda, 2007). This outcome is pos-

sible because although people have the right to legal capacity, a distinction has been

made between the capacity to have rights and the capacity to exercise those rights

(Commissioner for Human Rights, 2012).

Therefore, in this approach there is a point along the continuum where a person is

determined to be unable to make a decision, even with support. This approach means that

some form of mental capacity assessment remains relevant and necessary. However, in

contrast to the all or nothing approach, mental capacity is no longer linked solely to dis-

ability status and also needs to consider social and contextual factors. As a result, people

adopting a continuum approach to legal capacity will move towards the assessment of

mental capacity on a decision-by-decision basis. In Australia, the most clearly articulated

example of the continuum approach is Brayley’s (2009) stepped model of supported and

substituted decision making. The model is an attempt to develop a continuum of deci-

sion-making options, real and potential, which would reflect changes in the ability of a

person to act autonomously and his or her need for decision-making intervention by the

state. This approach recognises the contribution and value of the different perspectives of

supported decision making.

From the continuum approach, new legal tools are being explored that will enable

legal recognition of people’s decision making. However, Carney (2012) has argued that

even if new legal tools are adopted that allow for supported decision making as it is

understood in this approach, they will only be as good as the service system and social

environment available to the person needing support. Legal options are meaningless

unless the resources exist to realise the choices and decisions made by the person.

Understanding the Link has Practical Implications

How people think about legal capacity is important because it will inevitably influence

the development of supported decision-making practice in Australia. Some practitioners

have focused on the universal “right to decide” (ACT Disability, Aged and Carer Advo-

cacy Service, 2013, p. 10) and the cultural changes that are necessary to enable people

with disabilities in Australia to be supported to exercise this right. Although necessary

and critically important, environmental change alone is unlikely to be enough. Similarly,
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changing the legal system to incorporate supported decision making without changing

cultural attitudes and perspectives is unlikely to be effective. There has been a tendency

for those who focus on legal standing to ignore the necessary questions of whether the

support provided to a person has been effective in enabling decision making or whether it

is just informal substituted decision making. While carried out in an effort to move away

from stigmatising labels of incompetence, discussions that avoid the reality of informal,

substituted decision making will ultimately undermine the credibility of supported deci-

sion making. Although everyone has a right to legal capacity, the reality is that for some

people, primarily those with profound or multiple disabilities, support will not be suffi-

cient to enable them to make their own decisions.

If it is accepted that substituted decision making will sometimes be necessary, it is

important to explore how these two concepts, substituted and supported decision making,

can coexist on the continuum. One way of doing this is to evaluate overseas models of

supported decision making that allow for both supported and substituted decision making.

These models may provide useful information about how decision supporters move

between acting as a supporter and a substituted decision maker. They may also offer

insights into how mental capacity can be assessed when it includes support offered in the

decision-making process. Significant questions remain about assessment of mental capac-

ity in the context of this new decision-making paradigm. Rather than ignoring this area,

future trials and research into supported decision making may need to explore new ways

of conceptualising capacity as something that is shared, and evaluate the success of

implementing new forms of assessment. Increased understanding in this area would

enable the overuse of formal and informal substituted decision making to be challenged

effectively.

More Than SupportWith Decision Making

It is important to understand the difference between supported decision making and sup-

port with decision making. Both involve offering support to a person who is unable to

navigate decision making independently. However, the critical difference is whether or

not the process results in greater legal capacity for the individual.

Gunn, Wong, Clare, and Holland (1999) demonstrated that an individual’s capacity to

make decisions can be improved if the individual is provided with information that is

accessible, in size and form. During their experiments, which sought to obtain consent

from people with various cognitive disabilities (including intellectual disability, brain

injury, and mental illness) for a blood test, they found that providing simple information

was enough for some people to improve from being assessed as incapable to being

assessed as capable of making the decision. While there is a body of knowledge on the

impact of support on choice making (Cannella, O’Reilly, & Lancioni, 2005; Parsons,

Harper, Jensen, & Reid, 1997; Wehmeyer et al., 2007; Willner, Bailey, Parry, & Dymond,

2010), further research is needed to determine how reasonable accommodation in the

decision-making process improves a person’s ability to act within the framework of the

law. However, if supported decision making is limited solely to support with decision

making, the full potential of the concept will not be realised. Supported decision making

also requires the establishment of alternative legal frameworks or the reinterpretation of

existing frameworks to allow mental capacity (or the person’s decision-making skills) to

be seen as broader than just the assessment of an individual’s capacity. Therefore, sup-

ported decision making redefines decision making as interdependent and must change the

way mental capacity is interpreted. If decision making is a shared process then the
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assessment of the person’s ability to make the decision must include the support provided

to the process. It logically follows that our traditional definition of mental capacity, which

focuses on assessing an individual’s ability to understand and appreciate the consequen-

ces of a legal decision, must be reconceived in this new framework (Bach & Kerzner,

2010).

Not Just Reasonably Accommodating Decision Making

Reasonable accommodation is defined in Article 2 of the UNCRPD as “necessary and

appropriate modifications and adjustments . . . to ensure to persons with disabilities the

enjoyment or exercise on an equal basis with others of all human rights and fundamental

freedoms”.3 Such positive measures are needed as a result of ongoing systemic discrimi-

nation against people with disabilities (Power, Lord, & de Franco, 2013). Forms of rea-

sonable accommodation such as building a ramp to accommodate a person in a

wheelchair, or providing information in plain language for a person with an intellectual

disability, are familiar to current practitioners. Similarly, reasonably accommodating the

decision making of people with cognitive impairment, while important and necessary,

should already be embedded in the practice of disability services in Australia. Supported

decision making moves beyond reasonably accommodating decision making and is about

determining how to reasonably accommodate people with cognitive impairment in the

exercise of their legal capacity. As such, supported decision making explores the use of

legal mechanisms that legitimise the interdependent nature of decision making and the

concept of shared capacity. Co-decision making is one such legal mechanism that has

been developed and legislated in Alberta, Canada, as part of the Adult Guardianship and

Trusteeship Act (2008).

A full appreciation of the conceptual links between supported decision making and

legal capacity will ensure that supported decision making is not limited to the exploration

of support with decision making. While the development of forms of support such as

accessible information, improved communication, and recognition of the influence of

environmental factors (e.g., location and timing) are important (Mental Capacity Act

Code of Practice, 2005), practitioners should not lose sight of the fact that the broader

goal of supported decision making is to help people to exercise their legal capacity. This

will entail the exploration and introduction of alternative legal mechanisms that give peo-

ple legal standing and recognise their need for support to act within the framework of the

law. Supported decision making is about providing the structures that will enable people

with disabilities to determine their own lives.

Conclusions

This article has explored the idealistic vision of the original ideas about supported deci-

sion making developed in Canada and has shown it to be an enigmatic and ill-defined con-

cept. It has suggested there is a strong conceptual link between supported decision making

and legal capacity that is important to understand. Supported decision making requires

more than reasonably accommodating the decision-making process. It must also explore

legal mechanisms that legitimise the interdependent nature of decision making and the

concept of shared capacity. With a greater understanding of the conceptual foundations

underpinning supported decision making, it is hoped that its practice can be evaluated

more rigorously. Research will be important in understanding how supported and substi-

tuted decision making could coexist and how mental capacity could be assessed in this
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new supported decision-making paradigm. If a more substantial theory of practice can be

developed through the process of research and evaluation, supported decision making has

the potential to empower and enrich the lives of people with cognitive disabilities, both in

Australia and all over the world.
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Notes

1. Legal capacity as defined by the Commissioner for Human Rights (2012) is “a person’s power
or possibility to act within the framework of the legal system” (p. 7).

2. The Vulnerable Persons Living with a Mental Disability Act, CCSM c.V90 1993 (Manitoba);
Representation Agreement Act, RSBC 1996 c.405 (British Columbia); Adult Guardianship and
Co-decision Making Act, SS 2000 (Saskatchewan); Decision Making, Support and Protection
to Adults Act, 2003 (Yukon); Adult Guardianship and Trusteeship Act, SA 2008 (Alberta).

3. Definition retrieved 3 February 2014, from http://www.un.org/disabilities/default.asp?id¼262

References

ACT Disability, Aged and Carer Advocacy Service. (2013). Supported decision making and the
NDIS. Retrieved from: http://www.adacas.org.au/decision-support on 22 May 2013.

Adult Guardianship and Trusteeship Act. (2008). Retrieved from: http://www.qp.alberta.ca/
documents/Acts/A04P2.pdf on 18 March 2013.

Advocacy for Inclusion. (2012). Supported decision making, legal capacity and guardianship.
Implementing article 12 of the Convention on the Rights of Persons with Disabilities in the
Australian Capital Territory. Retrieved from: http://www.advocacyforinclusion.org/
publications/supported_decision_making_legal_capacity_and_guardianship2012final.pdf on 10
October 2012.

Bach, M. (1998). Securing self-determination: building the agenda in Canada. Retrieved from:
http://www.communitylivingbc.ca/what_we_do/innovation/pdf/
Securing_the_Agenda_for_Self-Determination.pdf on 18 July 2012.

Bach, M. & Kerzner, L. (2010). A new paradigm for protecting autonomy and the right to legal
capacity. Prepared for the Law Commission of Ontario, October 2010. Retrieved from: http://
www.lco-cdo.org/en/disabilities-call-for-papers-bach-kerzner on 31 July 2012.

Bodnar, F. & Coflin, J. (2003). Supported decision making training manual. Saskatoon: Saskatchewan
Association for Community Living.

Brayley, J. (2009). Supported decision making in Australia. Notes from a presentation to the
Victorian Office of the Public Advocate in Melbourne, Australia on 14 December, 2009.

CACL Task Force. (1992). Report of the CACL Task Force on Alternatives to Guardianship.
August, 1992. Retrieved from: http://www.chrusp.org/media/AA/AG/chrusp-biz/
.../CACLpaper.doc on 18 July 2012.[not cited]

Cannella, H. I., O’Reilly, M. F. & Lancioni, G. E. (2005). Choice and preference assessment
research with people with severe to profound developmental disabilities: a review of the litera-
ture. Research in Developmental Disabilities, 26, 1–15.

Carney, T. (2012). Guardianship, citizenship, & theorizing substitute-decision making law. In I.
Doron & A. Soden (Eds.), Beyond elder law: new directions in law and ageing (pp. 1–17).
Berlin Heidelburg: Springer Verlag.

Carter, B. & Chesterman, J. (2009). Supported decision-making: background and discussion paper.
Retrieved from: http://www.publicadvocate.vic.gov.au/file/file/Research/Discussion/2009/
0909_Supported_Decision_Making.pdf on 10 October 2012.

Chesterman, J. (2010). The review of Victoria’s guardianship legislation: state policy development
in an age of human rights. Australian Journal of Public Administration, 69(1), 61–65.

10 M. Browning et al.

D
ow

nl
oa

de
d 

by
 [

L
a 

T
ro

be
 U

ni
ve

rs
ity

] 
at

 1
6:

09
 2

1 
M

ay
 2

01
4 

http://www.un.org&sol;disabilities&sol;default.asp?id=262
http://www.un.org&sol;disabilities&sol;default.asp?id=262
http://www.adacas.org.au/decision-support
http://www.qp.alberta.ca/documents/Acts/A04P2.pdf
http://www.qp.alberta.ca/documents/Acts/A04P2.pdf
http://www.advocacyforinclusion.org/publications/supported_decision_making_legal_capacity_and_guardianship2012final.pdf
http://www.advocacyforinclusion.org/publications/supported_decision_making_legal_capacity_and_guardianship2012final.pdf
http://www.communitylivingbc.ca/what_we_do/innovation/pdf/Securing_the_Agenda_for_Self-Determination.pdf
http://www.communitylivingbc.ca/what_we_do/innovation/pdf/Securing_the_Agenda_for_Self-Determination.pdf
http://www.lco-cdo.org/en/disabilities-call-for-papers-bach-kerzner
http://www.lco-cdo.org/en/disabilities-call-for-papers-bach-kerzner
http://www.chrusp.org/media/AA/AG/chrusp-biz/.../CACLpaper.doc
http://www.chrusp.org/media/AA/AG/chrusp-biz/.../CACLpaper.doc
http://www.publicadvocate.vic.gov.au/file/file/Research/Discussion/2009/0909_Supported_Decision_Making.pdf
http://www.publicadvocate.vic.gov.au/file/file/Research/Discussion/2009/0909_Supported_Decision_Making.pdf


Commissioner for Human Rights. (2012). Issue Paper:Who Gets to Decide? Right to legal capacity
for persons with intellectual and psychosocial disabilities. Strasbourg, 20 February 2012.

Dhanda, A. (2007). Legal capacity in the disability rights convention: stranglehold of the past or
lodestar for the future? Syracuse Journal International Law and Commerce, 34, 429–462.

Dinerstein, R. (2012). Implementing legal capacity under article 12 of the UN convention on the
rights of persons with disabilities: the difficult road from guardianship to supported decision-
making. Human Rights Brief, 19(2), 8–12.

Gooding, P. (2012). Supported decision making: a rights-based disability concept and its implica-
tions for mental health law. Psychiatry, Psychology and Law, 20(3), 431–451.

Gordon, R. M. (2000). The emergence of assisted (supported) decision-making in the Canadian law
of adult guardianship and substitute decision-making. International Journal of Law and
Psychiatry, 23(1), 61–77.

Gunn, M. J., Wong, J. G., Clare, I. C. H. & Holland, A. J. (1999). Decision-making capacity.
Medical Law Review, 7, 269–306.

Inclusion Europe. (2008). Position Paper: Key Elements of a System for Supported Decision-Mak-
ing. Retrieved from: http://inclusion-europe.org/images/stories/documents/PositionPapers/
Position_Supported_Decision_Making_EN.pdf on 10 October 2012.

Jenkinson, J. C. (1993). Who shall decide? The relevance of theory and research to decision-making
by people with an intellectual disability. Disability, Handicap & Society, 8(4), 361–375.

K€ampf, A. (2010). Involuntary treatment decisions: using negotiated silence to facilitate change. In
B. McSherry & P. Weller (Eds.), Rethinking Rights-Based Mental Health Laws (pp. 129–150).
Oxford & Portland: Hart Publishing.

Kayess, R. & French, P. (2008). Out of darkness into light? Introducing the convention on the rights
of persons with disabilities. Human Rights Law Review, 8(1), 1–34.

Kerzner, L. (2011). Paving the way to full realization of the CRPD’s rights to legal capacity and
supported decision-making: a Canadian perspective. Prepared for In From the Margins: New
Foundations for Personhood and Legal Capacity in the 21st Century. University of British
Columbia, Canada April 2011.

Kohn, N. A., Blumenthal, J. A. & Campbell, A. T. (2013). Supported decision making: a viable
alternative to guardianship? Penn State Law Review, 117(4), 1111–1157.

McSherry, B. (2012). Legal issues: legal capacity under the convention on the rights of persons with
disabilities. Journal of Law and Medicine, 20(1), 22–27.

Mental Capacity Act. (2005). Code of Practice. Retrieved from: http://www3.imperial.ac.uk/pls/
portallive/docs/1/51771696.PDF on 6 November 2013.

Mental Disability Advocacy Centre. n.d. Supported Decision-Making: An Alternative to Guardian-
ship. Retrieved from: http://www.mdac.info/sites/mdac.info/files/English_Supported_Decision-
making_An_Alternative_to_Guardianship.pdf on 10 October 2012.

New South Wales Legislative Council Standing Committee on Social Issues. (2010). Substitute
Decision-Making for People Lacking Capacity. Report no 43. Retrieved from: http://www.
parliament.nsw.gov.au/Prod/parlment/committee.nsf/0/e00602d3c8f39ca5ca2576d500184231/
$FILE/100225%20SDM%20Final%20Report.pdf on 18 March 2013.

Parsons, M. B., Harper, V. N., Jensen, J. M. & Reid, D. H. (1997). Assisting older adults with severe
disabilities in expressing leisure preferences: a protocol for determining choice-making skills.
Research in Developmental Disabilities, 18(2), 113–126.

Power, A., Lord, J. E. & deFranco, A. S. (2013). Active Citizenship and Disability: Implementing
the Personalisation of Support. New York: Cambridge University Press.

Quinn, G. (2010). Personhood and Legal Capacity Perspectives on the Paradigm Shift of Article 12
CRPD. HPOD Conference Harvard Law School 20 February 2010. Retrieved from: http://
www.nuigalway.ie/cdlp/documents/publications/Harvard Legal Capacity gq draft 2.doc on 30
July 2012.

Quinn, G. (2011). Rethinking Personhood: New Directions in Legal Capacity Law and Policy or
How to Put the “Shift” back into “Paradigm Shift”. Key note address at In From the Margins:
New Foundations for Personhood and Legal Capacity in the 21st Century. University of British
Columbia Canada April 29 2011. Retrieved from: http://cic.arts.ubc.ca/fileadmin/user_upload/
CIC/July_2011/Gerard_Quinn_s_Keynote_-_April_29__2011.pdf on 30 July 2012.

Salzman, L. (2010). Rethinking guardianship (again): substituted decision making as a violation of
the integration mandate of title II of the Americans with Disabilities Act. Cardozo Legal Studies
Research Paper No 282. University of Colorado Law Review, 81, 157–245.

Research and Practice in Intellectual and Developmental Disabilities 11

D
ow

nl
oa

de
d 

by
 [

L
a 

T
ro

be
 U

ni
ve

rs
ity

] 
at

 1
6:

09
 2

1 
M

ay
 2

01
4 

http://inclusion-europe.org/images/stories/documents/PositionPapers/Position_Supported_Decision_Making_EN.pdf
http://inclusion-europe.org/images/stories/documents/PositionPapers/Position_Supported_Decision_Making_EN.pdf
http://www3.imperial.ac.uk/pls/portallive/docs/1/51771696.PDF
http://www3.imperial.ac.uk/pls/portallive/docs/1/51771696.PDF
http://www.mdac.info/sites/mdac.info/files/English_Supported_Decision-making_An_Alternative_to_Guardianship
http://www.mdac.info/sites/mdac.info/files/English_Supported_Decision-making_An_Alternative_to_Guardianship
http://www.parliament.nsw.gov.au/Prod/parlment/committee.nsf/0/e00602d3c8f39ca5ca2576d500184231/$FILE/100225%20SDM%20Final%20Report.pdf
http://www.parliament.nsw.gov.au/Prod/parlment/committee.nsf/0/e00602d3c8f39ca5ca2576d500184231/$FILE/100225%20SDM%20Final%20Report.pdf
http://www.parliament.nsw.gov.au/Prod/parlment/committee.nsf/0/e00602d3c8f39ca5ca2576d500184231/$FILE/100225%20SDM%20Final%20Report.pdf
http://www.nuigalway.ie/cdlp/documents/publications/HarvardLegalCapacitygqdraft2.doc
http://www.nuigalway.ie/cdlp/documents/publications/HarvardLegalCapacitygqdraft2.doc
http://cic.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-_April_29__2011.pdf
http://cic.arts.ubc.ca/fileadmin/user_upload/CIC/July_2011/Gerard_Quinn_s_Keynote_-_April_29__2011.pdf


Shakespeare, T. (2006). Disability rights and wrongs. Abingdon: Routledge.
United Nations Convention of the Rights of Persons with Disabilities. (2006). Retrieved from:

http://www.un.org/disabilities/convention/conventionfull.shtml on 31 July 2012.
UN Enable. (2006). Chapter Six: From provisions to practice: implementing the convention. Legal

capacity and supported decision making. Retrieved from: http://www.un.org/disabilities/
default.asp?id = 242 on 9 January 2013.

Vela Microboard Association BC. (1997). Published a brochure on microboards. Copy obtained
from the Vela Microboard Association website: (http://www.microboard.org/PDF/principles%
20and%20functions.pdf on 12 January 2013.

Victorian Government Department of Human Services. (2012). Supporting decision making: a guide
to supporting people with disabilities to make their own decisions. Retrieved from: http://www.
dhs.vic.gov.au/__data/assets/pdf_file/0011/690680/dsd_cis_supporting_decision_making_0212.pdf
on 10 October 2012.

Victorian Law Reform Commission. (2012). Guardianship Final Report 24. Retrieved from: http://
www.lawreform.vic.gov.au/sites/default/files/Guardianship_FinalReport_Full%20text.pdf on
10 October 2012.

Wehmeyer, M. L., Agran, M., Hughes, C., Martin, J. E., Mithaug, D. E. & Palmer, S. B. (2007).
Promoting self-determination in students with developmental disabilities. New York: Guildford
Press.

Willner, P., Bailey, R., Parry, R. & Dymond, S. (2010). Evaluation of the ability of people with
intellectual disabilities to “weigh up” information in two tests of financial reasoning. Journal of
Intellectual Disability Research, 54(4), 380–391.

12 M. Browning et al.

D
ow

nl
oa

de
d 

by
 [

L
a 

T
ro

be
 U

ni
ve

rs
ity

] 
at

 1
6:

09
 2

1 
M

ay
 2

01
4 

View publication statsView publication stats

http://www.un.org/disabilities/default.asp?id=242
http://www.un.org/disabilities/default.asp?id=242
http://www.microboard.org/PDF/principles%20and%20functions.pdf
http://www.microboard.org/PDF/principles%20and%20functions.pdf
http://www.dhs.vic.gov.au/__data/assets/pdf_file/0011/690680/dsd_cis_supporting_decision_making_0212.pdf
http://www.dhs.vic.gov.au/__data/assets/pdf_file/0011/690680/dsd_cis_supporting_decision_making_0212.pdf
http://www.lawreform.vic.gov.au/sites/default/files/Guardianship_FinalReport_Full%20text.pdf
http://www.lawreform.vic.gov.au/sites/default/files/Guardianship_FinalReport_Full%20text.pdf
https://www.researchgate.net/publication/271674075

	Abstract
	Idealistic Vision
	Influencing Human Rights Law

	Defining Supported Decision Making
	Linking Supported Decision Making and Legal Capacity
	All or Nothing Approach
	Universal Approach
	Continuum Approach
	Understanding the Link has Practical Implications


	More Than Support With Decision Making
	Not Just Reasonably Accommodating Decision Making

	Conclusions
	Acknowledgements
	Notes
	References

